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Chapter 2

Simmons & Simmons LLP Richard Dyton

Construction Insights 
in Africa: A Short 
Comparative Guide

Nations Department of Economic and Social Affairs (“UNDESA”), 
Nigeria’s urban population increased by 20.4% between 2011 and 
2015, and is expected to grow by a further 19.4% from 2015 to 
2020.
The Nigerian government’s ‘Vision 2020’ is aimed at developing the 
country’s road, rail and airport infrastructure. 

with China Railway Construction Corporation agreeing to invest 
US$13.1bn in the expansion of the country’s railway network.
Centenary City, a proposed ‘smart city’ to rival the likes of Dubai 
and Singapore, which is being planned (with UAE developer Eagle 
Hills) in Abuja, demonstrates Nigeria’s ambitious construction 
plans.

2.3 South Africa

As one of sub-Saharan Africa’s big four economies, there continues 

the spike in the run up to, and following, the 2010 World Cup has 
largely subsided.  Despite accounting for nearly 50% of projects 
in Southern Africa, stagnating economic growth has seen the 
suspension of some large-scale infrastructure projects, such as the 
US$7.5bn Durban Dig Out Port.

into a transformative agreement with seven major infrastructure 
companies with combined annual construction revenue of circa 
US$3.3bn.

stations at Kusile and Medupi (with an estimated cost of US$15bn 
combined), alongside a number of water and hydropower projects.

2.4 Tanzania

As with Nigeria, Tanzania has a long-term development strategy in 
its ‘Vision 2025’ plan.  At the heart of this is the development of 
the construction sector, seen as permeating other industries to spark 
growth in social and economic infrastructure.  Until recently, the 
country boasted the Bagamoyo Port Project, valued at US$11bn and 
which would have become the largest port in East Africa.  But a 
new, more austere, government decided to shift focus to ports at 
Dar es Salaam and Mtwara.  Construction still remains central to 
government strategy.

1 Introduction

1.1 The following chapter represents a comparative analysis 
of laws in key African states where construction appears 
to be most prevalent.  We have picked jurisdictions in East 
Africa, West Africa and Southern Africa, which are the 
fastest growing regions at 4.9%, 4.5% and 2.7% growth, 

covered in this chapter, such as Egypt and Algeria, have 
stabilised since the Arab Spring and the projects in those 
countries are increasing by 45% (value increasing by 195%) 
and so we continue to monitor the political situation and the 
consequent changes in legislation as the previous turmoil 
returns to normal.  There is massive development potential 
on the African continent (as can be seen below from the 
analysis of activities and trends).  While global macro-
economic factors have meant projects are stalled in some 
jurisdictions, the overall trend from increasing urbanisation 
and the use of sovereign debt means the long-term overall 
approach is upwards and we have found increasing interest 
from investors in all of the 54 states within Africa where we 
have provided advice.  

 By providing a comparative analysis of some of the 
most relevant factors in construction such as liability, 
environmental approvals and corporate structures, the reader 
should be able to discern how the general approach of the 

project concerned.  

2 Activities and Trends

2.1 Kenya

Kenya is home to a quarter of the large infrastructure projects taking 
place in East Africa, including the US$3.8bn Mombasa-Nairobi 
railway, the second most valuable in East Africa. 
In its ‘Vision 2030’ initiative, the country aims to become a middle 
income economy by 2030.  The construction industry is expected 
to grow at an average compound annual growth rate of 6.8% until 
2020, with the main drivers being port, rail and housing projects. 

2.2 Nigeria

Through various government initiatives to support construction 
and promote international investment in infrastructure projects, the 
Nigerian construction industry is thriving.  According to the United 
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rights, insurance proceeds, authorisations and licences, IP and 

Importantly for the construction sector, security can be granted to 
lenders over future assets.  For a company granting security, this 
would be subject to the company’s constitutional authority and an 
assessment of whether it is in the company’s commercial interest.  
Finally, guarantor arrangements are also possible to secure the 
obligations of third parties.
In terms of enforcement, generally there are no restrictions on 
enforcing security interests over assets in Kenya.  However, if a 
creditor has taken security by way of possession of an ownership 
document, it must seek the approval of the court in order to take 
control of or sell the land.  Enforcement of security over shares is 
effected via Power of Attorney and Share Transfer Form.

4.2 Nigeria

Nigerian law provides for the granting of security over a whole range 
of assets including real property, plant and machinery, equipment, 
receivables, cash and shares.  Generally, such assets can be wholly 
or partially assigned, sub-leased, pledged, mortgaged, charged, 
hypothecated or subject to any security interest as applicable.

4.3 South Africa

South African construction projects follow recognised limited 

requirements of lenders, and is typically granted over the entire 
issued share capital in the project SPV, mortgages over any real 

of any project agreements.  The security over the shares in the 
project SPV is usually tied to funders’ step-in rights.

security granted over a mineral right requires registration within 60 

4.4 Tanzania

and pledges.  These serve to operate in the same way as they do under 
English law, meaning that security can be taken over the same types 
of assets and in the same way as Kenya, Nigeria and South Africa.

5 Common Business Structures

5.1 Kenya

LLCs”). 
However, the restrictions on ownership/management can be 
somewhat onerous.  Partnerships are limited to between two and 
20 partners and LLCs are limited to between two and 50 owners.  
Further, in order to operate as a builder or contractor, the business 
must be registered with the National Construction Authority, which 
oversees construction activities.  Depending on the scale of the 
construction activity, directors may be required to hold a construction-
related Bachelor’s degree, a diploma or to sit a trade test.

3 What Is the Approach To Clauses 
Excluding or Limiting Liability In 
Construction Contracts?

3.1 Kenya

The Kenyan legal system is based on the English common law 
system and, as such, similar principles apply in respect of clauses 

In the absence of any restrictions, such clauses will depend on the 
negotiation strength of the parties.

3.2 Nigeria

It is commonplace for contractors in Nigerian construction 

by the contractor and be subject to guarantees in respect of 

form of liquidated damages.
As with other developed construction industries, the Nigerian 

to wilful breach, negligence or fraud.  Nigerian law also prohibits 

3.3 South Africa

As the use of FIDIC and NEC contracts are common in South 

will be applicable.
Contractors will generally limit liability by reference to available 

consequential loss entirely.  In addition, contractor damages will be 
capped as a percentage of the contract price, to be negotiated based 
on the bargaining strength of the parties. 

rights of suspensions and liquidated damages, with anything outside 
the power of the parties being covered by force majeure.

raw materials and labour for international companies.  As such, a 

a percentage of the contract price), in addition to and separate from 
an overall cap on liability.

3.4 Tanzania

clauses in the contract is largely down to the bargaining position of 
the parties.

4 How Can Security Be Taken By Creditors?

4.1 Kenya

Comprehensive security can be taken over assets under Kenyan law.  
Security can be granted over shares, bank accounts, land, contractual 

Simmons & Simmons LLP Construction Insights in Africa
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provides extensively for foreign workers rights, national labour 
and immigration policy and practice is to decline applications 
for residence permits where local skills are available to meet 
employment requirements.  Therefore, by inference, companies 
operating in Tanzania will be obliged to source labour locally if at 
all possible.
In addition, foreign contractors cannot carry out construction works 
unless registered with the Contractors Registration Board.

7 How Does the Law Deal With 
Environmental Protection?

7.1 Kenya

The main oversight body mandated to regulate and coordinate 
environmental issues is the National Environment Management 
Authority (“NEMA”).  Based on the Environmental Management 
and Coordination Act, developers of certain projects are required 
to undertake an Environmental Impact Assessment (“EIA”).  
These projects include the construction of new roads, tunnels, 
the establishment of industrial estates and housing developments 
exceeding 30 housing units.  In addition, the Cabinet Secretary on 
the recommendation of NEMA sets noise emission standards for 
construction sites.

7.2 Nigeria

Environmental compliance in Nigeria is generally regulated by the 
Environmental Impact Act (“EI Act”).  Similar to Kenya, under 

environment due to its extent, nature or location requires an EIA. 
The EIA requires a written submission to the Federal Ministry of the 
Environment (“FME”), including an overview of the project and 
analysis of the risk to the environment.  This is followed by the 
completion of an EIA and submission of a report to the satisfaction of 
the FME, after which the applicant is issued with an Environmental 
Impact Statement in respect of the project.
In addition, companies whose operations may have a potential impact 
on the environment must comply with the National Environmental 
Standards and Regulations Enforcement Agency, which addresses 
issues such as noise, air and sea pollution, water quality and climate 
change.

7.3 South Africa

There are a number of environmental laws which apply to the 
construction sector in South Africa, including but not limited to:
(i) Environmental Conservation Act 73 of 1989;
(ii) National Forests Act 84 of 1998;
(iii) National Water Act 36 of 1998;
(iv) NEM: Air Quality Act 39 of 2004;
(v) NEM: Biodiversity Act 10 of 2004;
(vi) NEM: Protected Areas Act 57 of 2003;
(vii) NEM: Waste Act 59 of 2008; and
(viii) National Environmental Management Act (“NEMA”) 107 of 

1998.
NEMA provides a list of activities which cannot be carried out 
without an EIA.  Generally, each of the above also set out minimum 
standards and restricts certain activities, breach of which is 

imprisonment.

5.2 Nigeria

Limited liability companies are most commonly used for Nigerian 
construction projects.  It should be noted that foreign companies that 
intend to carry on business in Nigeria must incorporate a separate 
local entity for that purpose.

5.3 South Africa

Generally, South Africa follows recognised corporate structures for 
construction projects; however, the country allows for the use of 
private and public companies, joint ventures, SPVs and partnerships.  
Parties can also choose an external company structure, which is a 
foreign company registered to carry on business in South Africa.

5.4 Tanzania

Foreign companies can operate by way of a group subsidiary in the 
form of a limited liability Tanzanian company or by registering a 
limited liability company in Tanzania as a branch of the foreign 
company.

6 Local Labour

6.1 Kenya

Part of the reason the National Construction Authority (“NCA”) 
was constituted was due to a spate of building collapses following 
unskilled labourers working on construction sites.  The NCA now 

local skilled employment. 
As a member of the East African Community (“EAC”), Kenya has 
committed to implementing the free movement of people from the 
other member states.  Work permit fees have been eliminated for 
citizens of member states, but for other foreign workers, a permit will 

labour.  Companies that employee foreigners are also required to 
submit a report to the Government. 

6.2 Nigeria

domestic labour.  For example, the Mining Act of Nigeria requires 
mineral title holders to conclude community development 
agreements prior to commencing operations.  The agreement obliges 

area through scholarships, apprenticeships, local employment, 
infrastructure development and support for local SMEs.

6.3 South Africa

All foreign nationals must obtain a work permit to work in South 
Africa, unless the foreign national has been granted permanent 
residency status.  There are no rules obliging the hiring of local 
nationals.

6.4 Tanzania

Although, the Non-Citizens (Employment Regulations) Act 2015 

Simmons & Simmons LLP Construction Insights in Africa
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8.3 South Africa

South Africa has advantageous investment and tax treaties with over 
50 countries in Africa, Europe and Asia.  However, South Africa’s 
approach to investment protection has shifted and since 2012, South 
Africa has cancelled Bilateral Investment Treaties (“BITs”) with 
Belgium-Luxembourg, Spain, Germany, Switzerland, Netherlands 
and Denmark.  It is expected that the remaining European BITs will 
be cancelled, and discussions are ongoing regarding South Africa’s 
BIT with China.
In November 2015, the Protection of Investment Act was passed 
in Parliament and is expected to eventually replace South Africa’s 
BITs.

8.4 Tanzania

Tanzania currently has double taxation agreements with 10 
countries: Canada; Denmark; Finland; India; Italy; Norway; South 
Africa; Sweden; Switzerland; and Zambia.
Tanzania has also entered into BITs with a number of countries 
including the United Kingdom, Denmark, China, Canada, Finland, 
Germany, Mauritius, Italy, the Netherlands, Sweden, Switzerland 
and Turkey.

9 Are There Any Restrictions On the 
Transfer Of Funds In/Out Of the Country?

9.1 Kenya

There are no restrictions on the transfer of funds into and out of 
the country.  However, for amounts over US$10,000, all banks in 
Kenya are required to obtain evidence of the source of funds for 
anti-money laundering compliance.  Such information must be 
disclosed by customers undertaking these transactions and in turn 

Bank of Kenya.

9.2 Nigeria

Where foreign currency or capital is brought into Nigeria to be 

an authorised dealer (i.e. a bank licensed by the Central Bank of 
Nigeria to deal in foreign exchange) within 24 hours of receipt of 

brought into Nigeria for investment and enables the investor to 

9.3 South Africa

The South African Reserve Bank (“SARB”) supervises the transfer 
of funds into and out of South Africa.  There are no restrictions on 
the transfer of funds into South Africa, provided the receiving bank 

the South African Reserve Bank is required to transfer funds outside 
of the country. 
South Africa is a member of the Financial Action Task Force and 
the Eastern and Southern Africa Anti-Money Laundering Group, 
therefore relevant anti-money laundering provisions apply.

In addition, the Occupational Health and Safety Act and the 
Construction Regulations also regulate health and safety in the 
construction industry, providing minimum standards for working 
practices, use of equipment and machinery and welfare of workers. 

7.4 Tanzania

The main law governing this area is the Environmental Management 
Act 2004 (“EMA”).  It sets a general prohibition that no developer 
shall implement a project likely to have a negative environmental 
impact or, if an EIA is required, before it is obtained.
Developers must submit a project report to the National 
Environmental Management Council (“NEMC”) which then decides 

will require an EIA.

under the EMA for which an EIA is required must undertake an 
environmental impact study prior to commencing the project.  Any 
permit or licence issued for the purpose of carrying out a project 
will not entitle the developer to undertake the project, unless an EIA 

The developer is responsible for the monitoring and auditing of 
the environment which includes verifying the impact of its project 
on the environment, adhering to the Ministry of Energy and 
Minerals approved plans, taking measures to mitigate impact on the 
environment and to comply with the terms and conditions of the 

The developer is also required to prepare a decommissioning report, 
indicating its commitment to rehabilitating the project site.

8 Has the Country Signed Any Favourable 
Tax/Investment Treaties Through Which 
Investors Can Structure Investments?

8.1 Kenya 

Kenya has 10 bilateral tax treaties which are in force.  These treaties 
were concluded with: Norway; Denmark; Sweden; the United 
Kingdom; Germany; France; Canada; India; Zambia; and South 
Africa.
Kenya has also signed bilateral treaties with several other countries 
but is yet to ratify them.  These countries are: South Korea; 
Qatar; Seychelles; Iran; United Arab Emirates; Netherlands; 
Mauritius; Nigeria; Kuwait; Italy; and the East African Community 
(constituting Tanzania, Uganda, Rwanda and Burundi). 
It should be noted that the application of tax treaties is subject to 

legislation.

8.2 Nigeria 

Nigeria currently has in force double tax treaties with Belgium, 
Canada, China, Czech Republic, France, the Netherlands, Pakistan, 
the Philippines, Romania, Slovakia, South Africa, and the United 
Kingdom.  By virtue of these treaties, the withholding tax rate on 
interest, dividends and royalty payments to persons/entities in these 
jurisdictions is reduced from 10% to 7.5%.
Investments in Nigeria may also be made through offshore 
investment entities situated in other jurisdictions.

Simmons & Simmons LLP Construction Insights in Africa
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the courts of Kenya in accordance with the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards (New 
York Convention) on application to the High Court of Kenya 
under Section 36 of the Arbitration Act (Act No. 4 of 1995).  In 
accordance with article I (3) of the Convention, the Government 
of Kenya has declared that it will apply the New York Convention 
to the recognition and enforcement of arbitral awards made only in 
the territory of another contracting state.  The arbitral award will, 
however, not be enforced in Kenya if such award is contrary to 
the public policy of Kenya or falls within the exclusions set out in 
Section 37 of the Arbitration Act.

11.2 Nigeria

Foreign arbitration awards are enforceable in Nigeria through:
(i) instituting an action in court, which requires the claimant 

to prove the validity of the award under an arbitration 
agreement;

(ii) registration under the Foreign Judgments (Reciprocal 
Enforcement) Act (Chapter F35), LFN 2004 and the 
Reciprocal Enforcement of Judgments Ordinance 1922, Cap. 
175, LFN 1958, which will require the arbitration award to be 
enforceable by a court in the foreign jurisdiction before any 
award is made; and/or

(iii) enforcement under Section 51 or Section 54 of the Arbitration 
and Conciliation Act (Chapter A18) LFN 2004, which 
recognise foreign arbitration awards on application.

11.3 South Africa

Foreign arbitration awards are enforceable in South Africa through 
the Foreign Arbitral Awards Act.  The effect of the act is to classify 
foreign arbitration awards as an order of the South African court, 
therefore allowing for direct enforcement, subject to certain 
restrictions (e.g. if enforcement would be contrary to public policy).  
South Africa is also a contracting state to the New York Convention.

11.4 Tanzania

not been enacted to give it legal effect in Tanzania.  A foreign award 
is therefore enforceable in the High Court of Tanzania either by an 
action or as if it were a decree of the court. 
Enforcement of the award will only be permitted if certain conditions 
laid out in the Arbitration Act Cap 15 are met.  The foreign award 
must have been:
(i) made in pursuance of an agreement to arbitrate which is valid 

under the law by which the agreement is governed;
(ii) made by a tribunal provided for in the agreement or 

constituted in a manner agreed by the parties;
(iii) in conformity with the law governing the arbitration 

procedure;

(v) in respect to a matter which may lawfully be referred to 
arbitration under the laws of Tanzania.

A foreign arbitral award will not be enforced in Tanzania if the 

which it was made; the party against who it is being enforced has 

the questions referred to or contain decisions on matters beyond the 
scope of the agreement for arbitration.

10  How Does the Law Deal With   
 Government Expropriation?

10.1 Kenya

The Constitution of Kenya protects against government 
expropriation by way of Article 40 on the right to property.  No 
person in Kenya may be deprived of property except in cases of 
eminent domain or if the land or interest in land is acquired for 
reasons of public interest. 
The Constitution of Kenya provides that any law that arbitrarily 
deprives a person of property of any kind or of any interest in, or 
right over, any property of any kind is illegal.
The Foreign Investment Protection Act also guarantees investors 
against expropriation of private property by the Government.
For example, in the mining industry, the Mining Act provides for 
payment of full and prompt compensation by the Government in the 
event of expropriation.

10.2 Nigeria

There are limited instances where expropriation of assets is 
prescribed by law; however, generally speaking, Government 
acquisition of immovable property (e.g. a mineral title) is prohibited.  
In addition, the NIPC Act guarantees that no enterprise will be 
nationalised or expropriated, except in cases of national interest or 
for a public purpose.
In the case of nationalisation of expropriation, the person/entity is 
entitled to prompt payment of fair and adequate compensation, and 
a right of access to the courts to determine the investor’s interest 
or right to such compensation.  In addition, the Government must 
authorise repatriation of any compensation paid to a convertible 
currency where applicable.

10.3 South Africa

Sections 25(2) and (3) of the Constitution of South Africa allows 
for the expropriation of property for a public purpose for the public 
interest, subject to compensation agreed between the affected parties 

rights or licences, for example, mining rights.

10.4 Tanzania

The Constitution of Tanzania is the main source of law governing 
protection against expropriation.  Article 24 guarantees the right to 
own property and to protect the property in accordance with the law.  
Deprivation of property for nationalisation or any other purpose 
without the authority of law which makes provision for fair and 
adequate compensation is unlawful. 
In terms of protection for investors, the Tanzania Investment Act 
1997 contains provisions that prohibit expropriation of property 
without due process of law and the guarantee of fair compensation.

11  How Does the Country Account For   
 Foreign Arbitration?

11.1 Kenya

Foreign arbitral awards would be recognised and enforceable by 

Simmons & Simmons LLP Construction Insights in Africa
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market, in particular through our international projects and construction teams.  We have a track record for innovation and delivering value to clients 
through new ways of working.

Richard is Head of the International Projects Group and specialises in 
non-contentious construction law in the UK and internationally. 

In addition to being a member of the Society of Construction Law, 
Richard is also an accredited adjudicator at the Institution of Civil 

from King’s College, London.  He is also one of the authors of the 
“Architect’s Legal Handbook”. 

Richard acts on all stages throughout the construction process from 
the provision of building contracts, performance bonds and guarantees 
to insurance arrangements.  He has experience in advising clients in a 
range of construction matters, including:

 SNC-Lavalin on its contractual arrangements for the Ambatovy 

 Credit Suisse on the construction documentation for implementation 
works replacing building management systems.

12  Conclusions

12.1 Construction investment in infrastructure and capital projects 

jurisdictions.  In October 2016, the International Monetary 
Fund revised its global growth forecast downward for 2017 and 
only Kenya, with dramatic demographic and urban changes, is 
bucking the trend and growing at a rate to be expected of an 

through construction is providing populations access to basic 
services such as water, education and healthcare.  It also 

costs by making it easier for businesses to move people, goods 
and services.  The long-term trend is therefore for increased 
construction to fuel the demand for infrastructure in many 
African jurisdictions.  In order to navigate the construction 
process, it is essential for sponsors, investors and lenders to 
understand the legislative framework in that jurisdiction.  The 
above snapshots on relevant areas will guide that intelligence 
and for more in-depth risk analysis further electronic 
information is available.  Simmons & Simmons is currently in 
the process of producing an innovative new product to assist 
clients looking to invest in Africa and having advised in every 
African jurisdiction, we are in a good position to provide that 
level of advice.
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